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Vignette 3:
A Program Director, Dr. Lewis is meeting with a legal counselor, Ms. Smith in his office.  

Dr. Lewis:  Thank you for coming over to talk about this case. We currently have a resident who is performing below standard, and we are reasonably confident she is depressed.  Although she was reluctant, we sent her to see our Dr. Jones, our colleague in psychiatry, who concurred with our assessment and is trying to get her to seek treatment.  So far, the resident has not agreed to treatment.  Meanwhile, her performance continues to be inadequate.   Last week the CCC notified her that she had been suspended with pay until she gets regular treatment.  We are wary of dismissing her at this point because she has already asked if she needs to get an attorney. 

Outcome A:

Ms. Smith:  You’ve really screwed this up.  We have no options now except to keep her in the program and let her graduate, in spite of her poor performance.  Otherwise, we are going to be in a bad position to defend a suit should she bring one against the institution.  You will have to deal with this problem and figure something out.

Outcome B:

Ms. Smith:  We cannot force any resident to engage in medical treatment.  We have a very difficult situation here because we did not follow an appropriate process when your concerns were raised.  Residents’ medical information is their own personal business.  Furthermore, we can’t make an assumption that she is depressed simply because she isn’t performing well.  You should have focused on her academic deficiencies and referred her to Employee Health for an assessment and “fit for duty” if your concerns were that significant.  At this stage, the resident has a point, and we need to regroup with the CCC to discuss an action plan that focuses on her academic deficiencies and to seek the appropriate action with regard to your concerns of her purported depression.

Discussion:  Dismissing a resident is a very serious action and requires an appropriate evaluation, discussion, and decision-making.  The Program Director needs to be certain that all proper procedures and policies are followed, especially when issues of potential medical problems might be present.  The program director is not the resident’s “physician of record”, nor should they be.  A resident can be sent to the appropriate person identified by the institution for a “fit for duty” evaluation.  This evaluation would typically be done by the institution’s employee or occupational health.  Program directors are best served to focus on the academic deficiencies that are identified, and to keep the suspected medical condition out of any corrective action plan.  Once a confirmed diagnosis is made, and the resident voluntarily communicates the diagnosis to the program while at the same time asking for a reasonable accommodation, then the program and institution have a legal obligation to take the next appropriate steps.  Problems that are identified are not waived, nor do they go away, but special consideration can and should be made according to appropriate policies and procedures.  

 R.B. Friedlander

(Slide 1)

Program Directors spend a significant percentage of their time dealing with residents who pose performance problems.  The Program Director is usually the point person when a problem is identified, and it is estimated that between eight and fifteen percent of residents will require attention for some type of serious problem during the course of their training.   A resident with problems is most often identified from a series of events that point to a pattern of poor performance or deficiency rather than a single critical incident.  This means that a Program Director’s time can be spent monitoring the workplace behavior of certain residents before they are even identified as residents with problems, as well as managing a plan for remediation after they have been identified.

 (Slide  2)

Even though the goal of every residency program is to have every resident successfully complete their program, capable of competent and independent practice, certain situations require actions such as discipline or dismissal.  Some of these actions may involve serious ramifications, but program directors should not be fearful of dismissing residents who are disruptive or otherwise not trainable because of a threat of lawsuit.  Briefly stated, if each program has carefully designed policies for handling grievances that protect the resident’s due process and the needs of the sponsoring institution, then cases are less likely to make it to court and, in fact, may even be prevented from becoming cases at all.  This program will explain how to work with residents with problems in a legally sound way to minimize the chances of litigation.  

 (Slide 3)

Legal repercussions of dealing with residents with suboptimal performance and/or behaviors are inevitable due to an increasingly litigious society and because resident training is a high pressure work environment and a high stakes enterprise.  Any person in a work environment such as this could be ready to sue for any actions or statements made that might be perceived as unfair.  And, in medical training, the way a resident is characterized and evaluated in his or her residency has the potential to affect their career.  Additionally, since residents are now viewed as both students (ACGME) and employees (NLRB), academic laws and employment laws must both be considered.  The combination of these two perspectives can make disciplinary issues confusing and hard to manage.

 (Slide 4)

Resident discipline should be generally thought of in one of two major categories:  academic remediation or behavioral misconduct.  While in some situations, residents may have both academic deficiencies and issues of misconduct, in most circumstances residents’ problems fall within one category or the other.  The major difference lies in the consideration for remediation.  Typically, residents with academic deficiencies are given opportunities for remediation.  However, in circumstances of misconduct, one must consider if the resident should be given the opportunity to repeat the misconduct, and whether or not the actions that led to the misconduct are “remediable”.  In most circumstances, misconduct does not allow for a remediation.

As we consider the various issues throughout this section of the LIFE training program, we will focus on whether or not a resident with a problem is a likely candidate for remediation.  Additionally, it is important to consider the type of problem as we discuss due process.

 (Slide 5)

What does “protecting a resident’s due process” mean?  ACGME requires due process for all residents.  When discipline of a resident is necessary, you should assume that the resident has a right to due process.  At its bare minimum, it is an individual’s right to be adequately notified of any charges or proceedings involving him or her, and the opportunity to be meaningfully heard at those proceedings.  You will hear more about due process and how it applies to remediation and disciplinary policies later on in this program.  Remember, though, that due process entails an internal management process of discipline—you are not in court—and concepts such as “right to confront a witness”, “double jeopardy”, and “hearsay” do not apply.  You are, however, entitled and obligated, to carry out a full and fair inquiry of the resident’s behavior.

 (Slide 6)

Fundamental due process is simple to define and understand.  It is:

The notice and opportunity to cure for academic deficiencies, or

The notice and opportunity to be heard for misconduct matters, and 

A reasonable decision making process.

Due process is frequently misperceived as a “hearing” or a “review panel” or formal forum.  However, it can be as simple as a meeting.

Your policies should be available to those who apply to your program and easily accessible by them once they enter training.

 Victoria Green

(Slide 7)

The definition of a resident with a problem was provided in the second CD-Rom of the LIFE Program in the “Impairment” section.  But what are the ways that a Program Director becomes aware of a resident with a problem?  First of all, documentation from previous employers and academic programs may contain substantial clues. Unexplained breaks in training or multiple moves during training are significant clues that there may have been problems with that person being able to stay in a program.  In reference or recommendation letters, it is not so much what is said, as what is not said, and who is saying it, that can raise a red flag.  This subject is discussed in more detail in “Recruiting the Right Applicants”.

 (Slide 8)

Residents with problems may also be identified by attending physicians, reports from nurses or patients, or by other residents, or perhaps even by medical students.  Attending physicians who work closely with residents during month-long rotations commonly identify residents with problems but don’t always document their concerns in written evaluations, or pass their concerns along to the program director.  Without this information potential patterns are missed.  In fact, most attending physicians are more likely to verbalize their concerns informally, but unlikely to accuractely reflect them in the evaluations. For this reason, it is extremely important to have a structured forum for the faculty to be able to discuss their concerns and critiques of resident performance in a way that their verbal assessments can be effectively utilized in the evaluative process. 

 (Slide 9)

One of the single most important resources in identifying and working with residents with problems is a well-functioning clinical competence committee.  This committee can be referred to by many names - - Progress and Promotions Committee, Evaluation Committee are some examples.  This committee is an essential component of the residency program and the evaluation of the residents.   Simply stated, it is a regular meeting of at least a subset of faculty for the purpose of discussing each resident's performance.  (Slide 10) While this committee typically would focus its efforts on academic performance and achievement of the core competencies, it would also be effective in addressing matters of misconduct which most commonly falls under the competencies of interpersonal and communication skills and professionalism.  A well-functioning Clinical Competence Committee will identify “marginal” residents and/or residents with problems, and determine appropriate mechanisms for dealing with their situation.  The Clinical Competence Committee is also a good option for utilizing verbal feedback from the faculty, even when their written evaluations are missing or not reflective of the actual situation. 

 (Slide 11)

Due to the intimate nature of many training programs and hospitals, many other personnel are generally already aware of a situation by the time the program director becomes aware.  One reason is because there can be a stigma associated with being a “whistleblower”.  Therefore, the program director should have a policy of open-door accessibility, as well as a functional system for any staff member to be able to report in order to facilitate the earliest possible notification of any potential misconduct. Evaluation tools such as 360s provide a mechanism for many individuals, nurses, techs, peers, students, and patients to have input into a resident's evaluation. Once deficiencies have been noted, close observation and follow-up with the resident are both necessary and critical.

Jamie Padmore or Kerry Richard 

(Slide 12)
No matter how distasteful, it is critical that the Program director act quickly to deal with a resident with a problem as soon as that person is identified for several reasons.  The first is that it may be possible to prevent much bigger and more serious incidents from happening if the situation is dealt with early on.  Another is that all residents with problems have an impact on the overall program, so decreasing the amount of exposure is best, and especially if the safety of personnel or patients is involved.  As the gatekeepers of your profession, program directors not only have the responsibility, but also the obligation to prevent passing incompetent physicians on to the next level.  The program director is the single most accountable person in the post-graduate medical education system to determine who should or shouldn’t be practicing medicine in their medical specialty.  A recent study published in the NEJM demonstrated that practicing physicians who received disciplinary action by a medical board were also most likely to have exhibited unprofessional behavior during their medical training.

(Slide 13)
All program directors should review their policies, and make sure that all resources are in place.  The single most common issue that brings risk to institutions when disciplining residents is not following your published policies.  Even the most well-intentioned program director can be subject to legal problems if they have not followed written institutional or departmental policies.  Your institution, perhaps your medical staff, should have a written policy for a physician code of conduct and written procedures for misconduct and/or academic performance.  (Slide 14) The ACGME also requires policies for other related areas such as due process, grievance, leaves of absence, duty hours, and moonlighting.  Additionally, there must be procedures for assessing and evaluating residents and assessing achievement of the six ACGME core competencies.  All of these policies and procedures should be written as concisely as possible and reviewed by an attorney who is familiar with academic issues.  Departmental policies must also be reflective of the institution’s GME, and also HR policies and processes.  Typically, the institutional policy should serve as the framework for the departmental policy, which is more specific to the individual residency.  It is important that these documents are kept up to date and approved by your institution’s GMEC so that written policy reflects current practice.  If established policies no longer work, then make sure they are updated and rewritten.

(Slide 15)
Policies on due process should clearly articulate the forum for which your institution ensures that due process is obtained.  In many hospitals, this forum has typically been a multi-party “Fair Hearing Committee”.  However, many more simple options are available, such as a meeting between the resident and another impartial reviewer.  Since most due process policies are institutional (versus departmental), you should be familiar with your institutional processes and policies.  Per ACGME requirements, a resident has the right to request due process for any matter that significantly alters their intended career path.  Generally, due process is not afforded for feedback or evaluation of performance.  

(Slide 16)
When resident problems arise, the program director should identify and utilize his or her “team” to assist with the best approach.  At minimum, the Director of GME or Designated Institutional Official (DIO) is one person whom the program director should inform and consult with on each resident with a problem.  Others may include legal, human resources, employee health, security, and other departments in the hospital.  Finally, appropriate referral and counseling services should be coordinated with your institution’s occupational (employee) health department and human resources.  

 R.B. Friedlander 

 (Slide 17)

Now we are going to discuss problems of residents in two different venues:  academic problems and misconduct problems.  First, let’s address academic problems.

 Failure to achieve academic standards is the most frequent problem that program directors are required to remediate, but also the easiest from a legal standpoint.  Remember, due process in academic remediation requires notice and opportunity to cure - correct the problem - coupled with a reasonable decision-making process.  The foundation of this should be as simple as the feedback and evaluation process in itself, which if done effectively, provides the resident with notice of academic deficiency and an opportunity to correct, or cure.

 (Slide 18)

The first step in an academic matter is to bring concerns to the attention of the resident.  This should be done through your faculty’s routine processes of feedback and evaluation.  When routine feedback and evaluation is not achieving the change you would like, the message needs to be amplified.  This can be accomplished in different ways.  In some institutions, this means a “remediation” status and then perhaps a “probation”.  In other institutions, this may mean a “Letter of Concern” or “Letter of Warning”.  (Slide 19) Regardless of the process in your institution, the resident should receive a formal and structured notice of the academic deficiency(ies), general expectations for achievement, and a timeline for appropriate completion.  It should detail how and by whom their progress will be evaluated. This notice should ideally be provided to the resident in writing.  While it is not necessary that the resident sign it, it never hurts to have this done.  The resident's signature doesn't necessarily mean he or she "Agrees" but that they have recieved and reviewed the written notice and had an opportunity for questions.

 (Slide 20)

For most problems, this first (and hopefully only) corrective action may be all that is required in order to evoke the required improvement.  In terms of the notice of academic deficiencies, there are no legal time frame requirements or limits set for remediation, however, most institutions do impose time limits in their institutional policy.  The timeframe should be reasonable based on the situation at hand.  Program directors should be careful to compose the goals and objectives for successful remediation so they do not box the program into a corner.  The goals should be specific enough that the resident has a clear understanding of what needs to be accomplished, but not so specific that there is no flexibility in the outcome.  (Slide 21) The remediation plan should be tailored to solve the specific problem at hand.   Progress can be measured both objectively and subjectively, and the goals of the remediation should reflect that in the measurement.  Typically, this process is less formal, but the process should be documented in the performance file with a follow up letter stating whether the resident has succesfully completed the plan.  Additionally, it is important that program directors focus on the problems and the remediation of them, and not diagnose or try to manage a perceived disability or medical condition.  

 (Slide 22)

It is important that the program director or designee (advisor, designated faculty member) check in with the resident  at defined times during remediation.  At the conclusion of the period, the Program Director and the faculty (Clinical Competence Committee) should discuss the resident’s progress and determine next steps.  If the resident has been successful, then the remediation is complete.  If the resident has not been successful, then additional steps, or more amplification of the message, must occur.  In some institutions, this could be a “Probation” status.  

 (Slide 23) Typically, probation is handled like the remediation process but it is usually reported in future requests for verification, and therefore is subject to due process.  In other institutions, the next step may be an actual action such as extension of the training program, election to not promote, non-renewal of contract, or termination.  Since these actions are all reportable in the future, and might significantly alter the resident’s intended career path, they would be subject to your institution’s due process policy.  

 (Slide 24)

Due process in the academic setting takes many forms.  As previously noted, in many institutions, it is structured in the form of a multi-party “fair hearing”.  In other institutions, it may be as simple as a meeting or inquiry conducted by another decision-maker, such as the Vice President for Medical Affairs, the Dean, or a designee of the GMEC.  Regardless of your venue for due process, it must provide the resident with a meaningful opportunity to be heard and the decision-making process must be reasonable and unbiased.  

 (Slide 25)

Situations of misconduct should be handled with a slightly different approach.  Examples of misconduct might include dishonesty, theft, sexual harassment, or other disruptive behavior.  Because misconduct is more of an employee-based action, legal implications of misconduct decisions are typically handled differently to ensure that residents are treated consistently with other employees of the institution.  In essence, the difference between academic remediation and misconduct is that residents do not need to be given an opportunity to repeat the misconduct.  The due process that is given in the process of misconduct must provide a meaningful opportunity to be heard while also preserving an institution’s right/obligation to responsive disciplinary action in these settings.   The following is one way that misconduct cases can be addressed.  

 (Slide 26)

The first step in a misconduct situation is to meet with the resident to provide them with notice of the charges (accusations) and allow them an opportunity to respond (to be heard).  Following that discussion, the program director should talk to any other personnel who may be involved.  Prior to any presumptions being made, fact-finding and data collecting (an inquiry) must take place in order to ensure all information is available before any decisions are made.  It is very important that you document this meeting as well as any other meetings you have with a resident or others involved. 

 (Slide 27)  It is also a good idea to have a third person present to witness discussions and take notes.  Typically, this person should be someone such as your GME Director, Designated Institutional Official, or other appropriate institutional offices. 

  Documenting doesn’t mean you have to take down every word said, but that you write down the basic items discussed and the actions to be taken.  It is important to have another appropriate person present in the room to take those notes while you, as the Program Director, concentrate on the verbal exchange. After you have collected all of the information available, you will have to decide if the matter warrants further action.  (Your policies should indicate how communicating each action should take place, and applicability of your due process procedures.)  If further action is warranted, then it is necessary to inform the resident in writing of the decision, if your policies provide for that and if not, it’s a good idea anyway.  

 (Slide 28)

The second meeting with the resident can follow a corrective action procedure that includes five steps:  1) describe the complaint and include sources of the inquiry, including any documentation or interviews with other people, 2) describe the action that is being taken, 3) if the underlying cause of the misconduct is determined to be “remediable”, then describe the reasonable expectations for behavior modification and include the points of assessment within a timeline, 4) describe the consequences of success or failure, specifically consequences of any future misconduct, and finally 5) obtain a signature and date from both the program director and the trainee.  Regardless of whether the resident signs the document (some refuse), its provisions can be implemented with respect to that resident. If the resident refuses to sign the document, the program director should simply note “refusal to sign” along with the date/time of the meeting.  This document, as well as any subsequent documents, will need to be sent to appropriate individuals at your institution, such as the Department Chair, the Director of GME, the VPMA, the Dean, and/or the Chief of Staff. 

 (Slide 29)

In most institutions, the residents would have a right to request due process if they are unhappy with the outcome of the misconduct decision.  Due process in this situation must provide for notice and opportunity to be heard (not to cure as in academic situations), coupled with a reasonable decision making process.  As described previously, this could take many venues, ranging from a “fair hearing” to a simple meeting with another decision maker.  Since misconduct can affect so many areas of the hospital, it is important that a decision-maker be identified who can assess the situation from a high level within the institution.  

 (Slide 30)

For step 1, the problem should be presented in terms of performance, not personality issues or medical diagnosis/disability.  This information should be delivered calmly and compassionately as described in detail in the second CD-Rom of the LIFE Program.  Performance issues can be categorized as 1) deficient academic achievement, 2)deficent medical  knowledge or its application,  3) lack or breach of  appropriate behavior/code of conduct, or 4) being unfit for duty.  These categories can also be considered as problems with knowledge, attitude, or skills.  Deficiencies in academic or medical knowledge include a lack of necessary skills, or insufficient evaluations or grades.  Some examples of misconduct (broadly outlining a lack of unprofessional workplace behavior) are the slander or harassment of hospital personnel, or ethical issues such as dishonesty in reports or medical records, or theft, or violence.  In some situations, misconduct can be related to impairment, and  fitness for duty evaluation may be appropriate.

 (Slide 31)

All of these performance issues can be considered to fit within a more inclusive category of “lack of professionalism”.  Even though professionalism is not a new term in the medical field, it has been getting a lot of attention in the medical education literature within the last 15 years.  This is due to a perception that professionalism has been decreasing in medicine as well as other disciplines.  W. Sullivan in his book “Work and Integrity”, states that medical education programs are producing highly skilled technicians, but not necessarily true professionals who understand their responsibilities to society and to their profession as a whole.  Medical professionalism has become such a hot topic that the ACGME has included it as one of the 6 core competencies, and the AMA has issued a Declaration of Professional Responsibility—Medicine’s Social Contract with Humanity.

 (Slide 32)

But what is professionalism and how do we determine if a resident has “got it”?  Professionalism in medicine has been considered as basic as putting the care of the patient first and foremost, and delivering that care justly, conscientiously, compassionately, honestly and respectfully.  For medical trainees, it is taking the time and making the effort to do the right thing when the path of least resistance would be an easier way out.  Because there are so many ethical and philosophical implications, it is difficult to describe professionalism as one defined performance that can be more objectively evaluated.  

 (Slide 33)

For step 2, A change in the resident’s schedule or a leave of absence can be scheduled if considered beneficial or if required by law via the Family and Medical Leave Act (FMLA).  Per ACGME policy, all institutions must have a policy describing the effects of leaves of absence on the resident’s academic program.  Additionally, each specialty board has specific requirements regarding leaves of absence and more specficially, amount of time spent in the program for board eligibility. 

 (Slide 34) 

For step 3, and in a misconduct situation, it is important to remember that residents (or any other employee) never has to be given an opportunity to repeat misconduct.  However, it is also important that the decision-maker (program director) determine if the misconduct is remediable.  If it is, then it would be appropriate that the resident be provided an opportunity to remediate taking into account professionalism standards.  For example, in a situation where misconduct occurred because a resident was dishonest, it may be determined that honesty is not something that can be taught to someone at that point in their life.  In that case, the decision may be made to discipline appropriately, such as termination.  However, if it is determined that dishonesty wasn’t really the issue, but perhaps the resident was influenced by another to act in a dishonest way, then perhaps the resident could be remediated to think more independently, and act in a more appropriate way without the influence of others affecting their decisions.  In that situation, it might be appropriate that the result of the misconduct inquiry be an academic remediation for this area of professionalism.

Vignette 2:

A Program Director (Dr. Harris) is on the phone with the Associate Dean of GME (Dr. Gene Richards) about a PGY3 resident, Dr. Wadson.

Dr. Harris:  Hello Gene, I am calling to report on the CCC’s decision about Dr. Wadson. 

Dr. Richards:  Yes, but you will also send me written documentation, right?

Dr. Harris:  Yes I will.  At this moment though, I would like to discuss some of the concerns I have with the decision.

Dr. Richards:  Oh, ok.

Dr. Harris:  As you are aware, Dr. Wadson was placed on a 4-month departmental remediation plan for issues of dishonesty related to medical record documentation issues and falsification that were considered not too egregious.  Now, at the end of the 4-month period, the evidence is that Dr. Wadson is still falsifying medical documents.  It is the general opinion of the CCC that Dr. Wadson should not graduate and be dismissed from the program. 

Outcome A:

Dr. Harris (cont.):  I am concerned about the risk of retaliation with Dr. Wadson.   For this reason, I think we should give him another chance to remediate, and see how he does.

Outcome B:

Dr. Harris:  We realize that, given the situation, what Dr. Wadson did was misconduct.  He has already been given a chance at remediation, and given notice of the charges as well as an opportunity to respond with his side of the story.  At that time he was told that this could never happen again and, if it did, he could be terminated from the program.  While we previously decided gave him a second chance, we don’t feel that honesty and integrity can be “taught” to Dr. Wadson.  His dishonesty and misconduct warrant termination from the program, as we can no longer risk the liability to the institution or to our patients.  

Discussion: Dishonesty, documented forgery and falsification are all misconduct issues, and are generally not “remediable”.  Every attempt to prevent a second violation should be the ultimate goal, especially when the actions can bring substantial risk to the institution and to the care, management, and safety of patients.  After presenting the initial accusations to Dr. Wadson and hearing his side of the story, the program decided he should be given an opportunity to remediate his professionalism. However, he was instructed not to repeat the misconduct again, and that consequences would occur if he did. Therefore, it was a reasonable decision to dismiss Dr. Wadson when he repeated the misconduct.
Jamie Padmore or Kerry Richard

(Slide 35)
To summarize the actions taken by institutions that are typically reported to outside agencies, regulatory bodies, and future employers, include: 

·
Probationary statuses

·
Election to not promote

·
Requirement to repeat a rotation(s) that, in turn, extends the length of the training program

·
Denial of credit

·
Non-renewal of contract

·
Termination

These are adverse actions that can seriously jeopardize a trainee’s chance at a medical career, or, per ACGME regulations, their “intended career path”, and so are most likely to be the actions that provoke litigation.  (Slide 36) When these actions are warranted, the Program Director should proceed and not be afraid of the threat of lawsuits, although a legal counsel should be readily available with whom to discuss any questions or decisions.  If carefully designed policies that protect both the resident’s due process and the needs of the sponsoring institution have been adhered to, then there is very little ground for legal allegations. There is also evidence that very few of these claims make it to court, and when they do, they are usually ruled in favor of the academic institution (estimated to be more than 90% of the time [Trouble in Academia: Ten Years of Litigation in Medical Education, Acad Med 2003; 78 (10): S13-S15]).
(Slide 37)
There are, however, a few legal “potholes” that programs have fallen into and that we should all be aware of.  First of all, it is important to realize that residents have many areas for potential legal claims, such as discrimination.  In fact, discrimination claims are more of a concern for residency programs than medical malpractice or negligence.  Cases filed by residents may be handled either as academic cases or as misconduct cases that are based on employment issues.  If they are handled as academic cases, they usually involve knowledge-based issues that are likely to fall within one of the 6 core competencies.  Academic issues can also be specific issues within a specialty area of training, or lack of introspection or professionalism.  (Slide 38) Resident misconduct, on the other hand, is that which can be considered unacceptable behavior by any employee.  Issues involving misconduct are usually those that can be brought against any hospital employee.  Dishonesty, medical record forgery or falsification, harassment, disruptive behavior, theft, or violence are some misconduct issues.

>(Slide 39)

Litigation for academic issues is usually based on policies of the ACGME and educational institutions where residents are considered students.  Litigation for academic issues often alleges violation of ACGME policies or violation of policies of the institution, thus program directors should be very familiar with their institution’s policies and the ACGME requirements. This line of reasoning invokes minimum necessary standards of due process for the resident. Educational institutions are free to dismiss or elect not to promote students as long as they assure that residents receive notice and what is called “the opportunity to cure”.  This simply means the resident was offered a chance of remediation.  In addition to this evidence, the institution must provide evidence that decisions to dismiss or not promote the resident were careful and reasoned decisions (not arbitrary or capricious) that were arrived at without malice or bad faith.  

>If the educational institution can provide all of this evidence, then, in most instances, the court will not intrude on the institution’s province of academic judgment. Obviously, this is much easier if the residency has well developed standards for successful progress, promotion and program completion.  The standards must be applied uniformally to all trainees. If you make exceptions for some and hold others to the published standards you increase your vulnerablity.

>(Slide 40)

The landmark ruling on this point occurred in the Supreme Court in 1978.  In this case (Missouri v. Horowitz) a medical student sued the institution for dismissal claiming a lack of due process.  Ms. Horowitz was dismissed for her deficient bedside manner, lack of hygiene, slovenly appearance, and attitude.  She had been criticized for these deficiencies in her rotational evaluations, and had been warned that she may not be promoted to her final year of medical school if she did not correct these issues.  Ms. Horowitz continued to be deficient in the areas listed, and thus, when the faculty met to discuss whether to promote students to the next year, they decided not to promote Ms. Horowitz.  She was offered an opportunity to meet with the Dean to seek a review of the decision.  (Slide 41) Then, out of an abundance of caution, the school offered her one additional month to rotate with five (5) independent clinicians.  Although two of these clinicians found Ms. Horowitz’ performance acceptable, two did not, and one was undecided.  Based on this mixed result, the Dean upheld the decision of the faculty, and Ms. Horowitz was dismissed from medical school.  She sued, alleging a lack of due process.  (Slide 42)The United States Supreme Court decided that when a matter involves the academic judgment of educators, they will not substitute their judgment for those of the medical educators (who are far better situated to decide who should and should not become doctors), so long as the student received notice of her deficiencies, a reasonable opportunity to cure, and the decision was made in a reasonable manner.  The Supreme Court thus ruled against Ms. Horowitz, finding that she had been given notice (in her rotational evaluations), she had been given an opportunity to cure, and the decision not to promote her was made at a regularly called faculty meeting the purpose of which was to discuss the promotion of medical students.  Thus, in these circumstances, the Supreme Court upheld Ms. Horowitz’ dismissal from medical school.  The Court even commented that in this case, Ms. Horowitz appeared to have received “far more process than was due.”   It should be noted that the decision in this case, as for all Supreme Court cases, is binding on every court in the United States, whether state or federal. 

>(Slide 43)

Another Supreme Court case  (Michigan v. Ewing) was decided in 1985.  This case fully endorsed the decisions in the Horowitz case, but went further.  In this case a medical student sued when he was dismissed from school after he failed the NBME Part I.  In his defense, Mr. Ewing noted that all 32 prior students who had failed the NBME on their first try had been given the opportunity to continue in school while studying and retaking the exam.  One person had even been given the chance to take the exam 3 times.  Nevertheless, the Medical School declined to give Mr. Ewing this same opportunity, arguing that based on his total academic record (which was abysmal), the faculty had reasonably concluded that Mr. Ewing would never pass the exam.  

>(Slide 44) The Court again sided with the institution noting that, because the decision was a genuinely academic decision and had been reached in good faith, the court would show respect for the judgment of the institution’s faculty.  In declining to hear evidence concerning the 32 prior failing medical students, the Court noted that the school had properly relied on Mr. Ewing’s entire academic record (which was rife with poor grades, dropped classes, incompletes and extended deadlines), to make a decision that was reasonable on its face.  In those circumstances, the Court found no need to look at any other evidence.  Taken together, Horowitz and Ewing stand for the proposition that an academic decision reasonably made, and based on an individual’s entire record, is entitled to tremendous deference from a court. 

>(Slide 45)

One case (Ezekwo v.NYC), however, recognized the limits of academic discretion in a medical training case.  Dr. Ezekwo was an ophthalmology resident in New York City.  During her recruitment, she received a brochure that advised that every resident would be “chief resident” for some portion of their final year of training.  The institution assigned each of three senior residents to the position in alphabetical order for a 4 month stint, and while acting as the Chief Resident, the resident received a pay differential to reflect the additional duties of the job.  During the period of Dr. Ezekwo’s training, the institution followed this policy, and as late as June of Dr. Ezekwo’s PGY-2 year, she was told that she would be Chief (in accordance with the longstanding policy) starting the following November. (Slide 46) Throughout her training Dr. Ezekwo had been outspoken and critical of her program director and the institution, blaming them for her poor performance evaluations, lack of surgical skill and experience.  She had filed a number of grievances, claimed discrimination and written numerous letters of complaint during her training.  (Slide 47) Just prior to Dr. Ezekwo’s turn to become Chief Resident, the faculty met to discuss Dr. Ezekwo and decided, without prior notice to change its policy on appointing chiefs to a merit-based system.  Thus, Dr. Ezekwo and the other residents were notified by letter that due to this change in policy, she would not be Chief.  Dr. Ezekwo (who completed the program and graduated) sued claiming deprivation of a number of Constitutional rights.  (Slide 48) The court denied all of her claims, save one:  The court found that based on the long-standing policy (published in a brochure to recruits) and the practice of the institution, Dr. Ezekwo had acquired a property interest in the “right to be chief resident” and thus, the institution could not deprive her of this right without “some modicum of due process.”  Specifically, the court opined that the institution should have given Dr. Ezekwo notice of its intended change in policy and some opportunity to be heard on this subject before it effected the change.  Having failed to do so, the court found that the institution had violated Dr. Ezekwo’s due process rights.  Significantly, the court limited damages in this case to the amount of the pay differential Dr. Ezekwo would have received if she had been chief for four months as originally promised.  The court made clear it did not consider the faculty’s actions to be a reasonable academic decision made in the ordinary course (and thus the actions were not entitled to the same deference as the institutions in Horowitz or Ewing); however, the court also made clear that, by limiting the damages, it did not consider this a serious constitutional violation

>(Slide 49)

The other theory of litigation that can apply to cases involving residents is based on labor or employment issues and regards residents as employees.  These cases are considered misconduct cases.  Legal requirements for misconduct cases are slightly different from academic cases.  As already mentioned in this program, due process in these cases means residents must be given notice and the opportunity to be heard (but not “to cure” as in the academic situations).  In these cases the opportunity to be heard means that the resident can state an argument in a meeting with an unbiased reviewer, but, and this is important, they do not have the opportunity in most situations to repeat the behavior. In other words, the program does not need to offer an opportunity for remediation. 

>(Slide 50)

General confusion can prevail when misconduct issues are intermingled with academic issues in court.  A case that happened in 2000 illustrates this point.  Grudzynski v. MCO (Trial Court decision) In this case, a new PGY3 resident sued the institution for being dismissed without due process. The resident’s infraction was that she had left the hospital during her shift without approval, and also failed to report the next day.  These were actions that should have been classified as disruptive behavior or misconduct and the institution, had it followed the proper procedures, should have won the case.  However, there were two events that predestined the institution would lose.  First, the Program Director had sat as the sole representative of the GMEC at her hearing in violation of hospital policies.  Secondly, the hospital claimed in court that the resident had been terminated based on her previous academic problems as well as her disruptive behavior, but the resident had never been notified of any previous academic problems and thus had no opportunity to be heard or to cure.  The court ended up siding with the resident, even though Dr Grudzynski's prior academic deficencies and misconduct were by all accounts very serious.  As a result, her request for an injunction was granted, and she ended up being reinstated into the program and allowed to continue on with her training (it certainly must have been a very unpleasant reunion).

 Victoria Green

(Slide 51)

We have been concentrating on due process and methods to insure that every resident with a problem has the opportunity to be heard, and for some issues, the opportunity to cure.  Lack of due process can be a liability issue for an institution when there are ambiguous policies and procedures.  What are the other areas of liability for medical teaching institutions? Some of these areas are: 1) discrimination and violation of civil liberties, 2) defamation, 3) vicarious liability for actions of the resident, (Slide 52) 4) intentional tort or intentional infliction of emotional distress, 5) breach of contract, and 6) educational malpractice.  We will discuss each of these in some detail but it is helpful to understand that most cases presented in court are a combination of claims from several of these areas.     

 (Slide 53)

According to one study, discrimination has been the most frequently occurring claim for both resident and faculty plaintiffs in medical education litigation over the past ten years.  Discrimination claims include claims based on national origin, race, religion, gender, age and disability.  Sexual harassment claims also fall within the purview of discrimination.  In discrimination cases, the institution must provide evidence that all similarly-situated residents were treated equally.  Although this premise is sometimes difficult to prove, most discrimination cases are brought to court after a resident has been dismissed.  At that point, the plaintiff is generally lacking enough tangible evidence of differential treatment, and so the institution typically prevails.   Also, since it is difficult in an academic setting to show others who are “similarly situated,” it can be difficult for the resident to prove that discrimination has occurred.

 (Slide 54)

In one discrimination case (Zaklama v. Mt. Sinai), an Egyptian anesthesiology resident sued an affiliated hospital after he was dismissed from his program.  The affiliated hospital had banned him from their hospital as a result of bad evaluations.   At trial, Dr. Zaklama produced evidence to show that some of the anesthesiologists had actually given him acceptable evaluations, and also that other residents with equally bad evaluations were allowed to remain at the hospital.  Perhaps most concerning was the fact that the faculty member whose bad evaluations gave rise to the decision to ban him, retracted some of his evidence on cross examination.  In these circumstances, the court found that, even with no direct evidence of discrimination on the basis of Dr. Zaklama’s national origin, there was sufficient circumstantial evidence from which a jury could infer bad intent.  Based on these facts, the court upheld a jury verdict of $135,000.  

 (Slide 55)

Institutions should be aware of how to avoid being ruled as discriminatory in terms of residents with disabilities.  Each institution should be able to prove that it takes reasonable measures to accommodate trainees with disabilities. Each program should develop technical standards of specifically what residents in that program should be able to "do." Now, what is reasonable for each department can depend on the duties that each resident would need to be able to perform within that particular specialty.  For instance, a manual dexterity problem that may be ok for internal medicine, may be totally unacceptable, and even dangerous for surgery or anesthesiology.   Examples of accommodations that have been developed and considered reasonable are specialized stethoscopes for hearing-impaired residents, and recorded lectures and extended time on board examinations for residents with certain types of learning disabilities.  In order to receive accommodations, however, the resident must voluntarily provide information concerning the nature and extent of the disability, and then request an accommodation.  
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A defamation claim is when a resident believes that an action imposed on them by the institution, such as dismissal, was done as a “smear tactic” aimed at damaging his/her career.  
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Vicarious liability is a type of indirect legal responsibility for injury.  Sponsoring institutions and attending physicians can face direct and indirect forms of liability for the actions of residents because they bear a legal duty to provide services and supervise care.  It is important to keep in mind that the law imposes expectations for standards of conduct on individuals and institutions at all levels of training.  However, standards and society’s expectations of medical care are constantly changing so it is important to stay abreast of the current trends.

 (Slide 58)

Intentional torts include claims like Intentional Infliction of Emotional Distress, or Intentional Interference with A Prospective Business Relationship, or Intentional Interference with a Contract.  While laws vary from state to state, these claims may arise when a Program Director initiates a conversation with a future employer or academic program and “warns” the future employer not to choose the candidate.  Liability in these cases most often turns on three issues:  [1] Did the Program Director have the right to offer the information to the future program or employer? [2] Was the information provided accurate and job-related (as opposed to inflammatory and unnecessary? [3] Had the future position already been offered to the resident at the time of the communication? 

A Program Director almost always has the right to respond to a request for information from a prospective employer, but that “privilege to speak” does not apply when the Program Director initiates a conversation.  So if a Program Director sees a colleague at a medical association function and says, “I hear you have offered a job to Resident X, let me tell you what a mistake that is!”  This could well result in liability to the Hospital or the Program Director.
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Even when a Program Director is privileged to offer information, the information must be offered in good faith and with reasonable care.  If unnecessary information, or inflammatory information is provided – even if it is the opinion of the Program Director, liability may result.

 If good faith information is provided upon request, but after a time when the resident has been offered a contract, the resident is far more likely to sue.  This is because there is a reasonable expectation that the contract will come to fruition.  If the information is provided in the ordinary selection process, then there is no reasonable expectation that the person will obtain a contract, and liability can ordinarily be avoided. According to the ACGME, a program director contemplating taking a resident in transfer should obtain information on his/her performance before offering the position.

 (Slide 60)

Breach of contract is a serious claim that is prosecuted within the realm of labor litigation and so allows for damages to be paid if the resident is successful.  Hopefully, your institution’s contract has been very carefully drawn up and worded to reduce the chance of litigation in this area. It should also include all ACGME contract requirements.

 A few cases have asserted more novel claims, such as “educational malpractice”.  This claim typically asserts an institution failed to provide adequate educational services.  Educational malpractice claims are not currently accepted in most states.  This is because the judicial system generally avoids being involved in decisions of what is appropriate training or education.  There are only a few issues in this area that are relatively clear cut in terms of tangible evidence.  These include insufficient educational resources, such as classes that are required for proper training, or lack of support staff, services, or requisite safety procedures. 
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Gupta v. New Britain was a case filed in 1995 by a PGY3 resident claiming that his dismissal during his final year of residency was a breach of contract because the hospital had already renewed his fourth-year contract.  Alternatively, the resident argued that the hospital breached its contract with him by failing to adequately educate and train him.  The court declined to recognize the theory of negligent education, and instead characterized the decision of the hospital to dismiss the resident as an academic decision that was not employment related.  

Jamie Padmore or Kerry Richard

(Slide 62)
No matter what the claim or the outcome is, litigation is an extremely expensive process.  To be able to lessen the toll of litigation for any institution requires careful preemptive measures to prevent cases from forming, and if they do form, to ensure they are handled promptly.  One step is to practice due diligence in hiring only residents who fit into your program and avoid hiring residents with problems.  You can find more information about how to recruit residents in another section of this CD-Rom, “Recruiting the Right Applicants”.  

Other steps to avoid litigation are to strictly adhere to your policies for selection, evaluation, promotion, dismissal, norenewal of contract, and termination of residents that should be concisely written and comprehensive.  Make certain that residents are educated about the policies as well as any key changes.  Conduct regular evaluations and direct the faculty in performing the evaluations to insure consistency, fairness, honesty, and lack of discrimination.  Then, if untoward activities occur, apply procedures for evaluation, remediation, and due process as stated in your policies.

>(Slide 63 and KR)
Remember that all evaluations, meetings, or discussions concerning residents should be documented and retained in the appropriate place, typically in each resident’s file.  Misconduct inquiry records are typically kept in files separate from the employee file.  Other contents of the file are any letters concerning remediation or probation, actions taken against the resident that are to be reported to others, and information on test scores, academic evaluations, and resident procedure logs that document patients and types and/or number of procedures performed by the resident.  It is important that each resident is aware of the contents of their file, and has seen the information.  One method is to have the resident sign each document to demonstrate that they have at least read it.  

>Check with your attorney on your local personnel file access and record retention policies.  Often, residents request to have a copy of their file, specifically their evaluations.  Although the ACGME requires that residents be given access to their academic files upon request, there is no formal ACGME policy on whether or not residents should receive an actual copy of their evaluations. Still, in some states, evaluation records may be deemed personnel records, and residents may have a right to copies under these laws.  

>(Slide 64)
Because the information in the resident’s file is discoverable, and therefore can be subpoenaed in court cases, it is important that certain information is not included.  Any employment/HR reports about allegations or investigations that do not lead to remedial action, or personal health information including potential substance abuse issues should not be included.  

You are not required to supply the contents of the resident’s file to any future employers or training programs unless subpoenaed to do so, but you will have to provide a final summary evaluation and future reference or recommendation to future employers, licensing boards, and/or credentialing agencies.  Of course this also means that you may not be able to obtain any of this information about the people that you are considering for your program.  

Vignette 1:  

A Program Director (Dr. Hartman) is calling the previous PD (Dr. Rice) about a new PGY2 resident (Dr. Jones) who recently transferred to Dr. Hartman’s program.  

Dr. Hartman:  Dr. Rice, I am calling about one of your former residents (Dr. Jones) who transferred from your program about 2 months ago.  Would you have some time to discuss this issue?

Dr. Rice: Yes, I have about 15 minutes before my next meeting.

Dr. Hartman:  Now, Dr. Jones’ application was truly outstanding but, as you may recall, I called you during the application period because we were interested to know if there were any issues that were related to his wanting to transfer out of your program.

Dr. Rice:  Yes, I remember.  

Outcome A:

Dr. Hartman:  My faculty members are starting to question his fund of knowledge and his ability to formulate an appropriate diagnosis and treatment plan.  In our opinion, even though he is a PGY-2, he is really functioning at more of an “acting intern” level.  I would like to know why there was no indication of knowledge deficiencies in your letter of reference?  Don’t you know how unethical it is to pass a resident such as this on to another program without any mention of deficiencies?

Outcome B:

Dr. Hartman:  My faculty members are starting to question his fund of knowledge and his ability to formulate an appropriate diagnosis and treatment plan.  I realize that you do not have to provide any further written information, but I was wondering if you could tell me about any observations of Dr. Jones past performance that might speak to this issue?  

Discussion:  Retrieving negative information about trainees is sometimes akin to a research project.  A program director has an ethical and professional obligation to accurately relay information about a resident’s performance, as well as an assessment of their clinical competence.  As gatekeepers of your profession, it is your obligation and responsibility to communicate problems and concerns to insure that unqualified physicians are not credentialed to be able to practice medicine in areas in which they are not adequately prepared.  Sometimes the easiest way to obtain information is through a conversation.  While both written and oral communication are legally permissable, the least amount of risk to the program or institution for disseminating such information is when the information is an accurate reflection of the performance, and the record reflects such information.

>(Slide 65)

In addition to the resident’s file containing documentation of corrective actions, be aware that certain actions must be reported to the ACGME, and/or the state licensing board.  Remediation is the preferred mode of corrective action because it does not need to be reported, however, probation or dismissal are actions that are reportable.  The Federation of State Medical Boards has issued a policy statement recommending that residents on probation also be reported to the state licensing board so the medical board can “institute safeguards to protect the public while allowing the physician to complete training”.  But not every states licensing board has adopted this requirement.

Unlike licensed and privileged physicians, resident and disciplinary actions are not reports to the National Practioner's Databank unless the state licensing board takes an action against them, and that action is itself reported.

Reporting of impaired residents is a bit more complicated.  Your state's liensing board  may not require programs to report on a decision to refer a resident for drug or alcohol abuse evaluation or treatment.  However, some states do require disclosure of this information to a state licensing authority.   Reporting, alone, should not be construed as harmful to the resident.  Generally, state medical licensing boards have replaced harsh disciplinary approaches to dealing with impaired physicians with an emphasis on rehabilitation, as long as patients are protected. In many cases, a state's physicans health program may be the most beneficial resource and may be able to preserve the physicians privacy if she/he complies with a management plan.  Contact your own legal team who will know how the programs work in your state.

